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SENATE BI LL 5477

AS AMENDED BY THE HOUSE
Passed Legislature - 2005 Regul ar Session
State of WAshi ngt on 59th Legislature 2005 Regul ar Sessi on

By Senators Kline, Brandland, Hargrove, Esser, Fairley, Kastana
Shin, Pridenore, Winstein, Haugen, Berkey, Prentice and Rockefeller

Read first tinme 01/26/2005. Referred to Commttee on Judiciary.

AN ACT Rel ating to sentencing outside the standard sentence range;
anmendi ng RCW 9. 94A. 530 and 9. 94A. 535; adding a new section to chapter
9.94A RCW creating new sections; and decl aring an energency.

BE | T ENACTED BY THE LEG SLATURE OF THE STATE OF WASHI NGTON:

NEW SECTION. Sec. 1. The legislature intends to conform the
sentencing reformact, chapter 9.94A RCW to conply with the ruling in
Bl akely v. Washington, 542 U.S. ... (2004). In that case, the United
States suprene court held that a crimnal defendant has a Sixth
Amendnent right to have a jury determ ne beyond a reasonabl e doubt any
aggravating fact, other than the fact of a prior conviction, that is
used to i npose greater punishnment than the standard range or standard
conditions. The legislature intends that aggravating facts, other than
the fact of a prior conviction, wll be placed before the jury. The
| egi sl ature intends that the sentencing court will then deci de whet her
or not the aggravating fact is a substantial and conpelling reason to
i npose greater punishnent. The legislature intends to create a new
crimnal procedure for inposing greater punishnment than the standard
range or conditions and to codify existing common |aw aggravating
factors, w thout expanding or restricting existing statutory or comon

p. 1 SB 5477. SL



©O© 00 N O Ol WDN P

e
= O

12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36

| aw aggravating circunstances. The | egislature does not intend the
codification of common |aw aggravating factors to expand or restrict
currently avail able statutory or common | aw aggravating circunstances.
The | egislature does not intend to alter how mtigating facts are to be
determ ned under the sentencing reform act, and thus intends that
mtigating facts wll be found by the sentencing court by a
pr eponderance of the evidence.

Wiile the legislature intends to bring the sentencing reform act
into conpliance as previously indicated, the |egislature recognizes the
need to restore the judicial discretion that has been limted as a
result of the Bl akely deci sion.

Sec. 2. RCW9.94A 530 and 2002 ¢ 290 s 18 are each anmended to read
as follows:

(1) The intersection of the colum defined by the offender score
and the row defined by the offense seriousness score determ nes the
standard sentence range (see RCW 9.94A. 510, (Table 1) and RCW
9.94A. 517, (Table 3)). The additional tine for deadly weapon findi ngs
or for ((t+hese—offenses—enurerated)) other adjustnents as specified in
RCW 9. 94A 533( ( £—that—were—commttedina statecorrecttonaltaetty
er—~county—fatt)) shall be added to the entire standard sentence range.
The court may inpose any sentence within the range that it deens
appropri at e. All standard sentence ranges are expressed in terns of
total confinenent.

(2) In determning any sentence other than a sentence above the
standard range, the trial court nmay rely on no nore information than is
admtted by the plea agreenent, or admtted, acknow edged, or proved in
atrial or at the time of sentencing, or proven pursuant to section 4
of this act. Acknowl edgenent includes not objecting to information
stated in the presentence reports. Were the defendant disputes
material facts, the court nust either not consider the fact or grant an
evidentiary hearing on the point. The facts shall be deened proved at
the hearing by a preponderance of the evidence, except as otherw se
specified in section 4 of this act.

(3) In determ ning any sentence above the standard sentence range,
the court shall follow the procedures set forth in section 4 of this
act . Facts that establish the elenents of a nore serious crinme or
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additional crinmes may not be used to go outside the standard sentence
range except upon stipulation or when specifically provided for in RCW
9.94A.535(2) (d), (e), (g), and (h).

Sec. 3. RCW9.94A. 535 and 2003 ¢ 267 s 4 are each anended to read
as follows:

The court may inpose a sentence outside the standard sentence range
for an offense if it finds, considering the purpose of this chapter,
that there are substantial and conpelling reasons justifying an
exceptional sentence. Facts supporting aggravated sentences, other
than the fact of a prior conviction, shall be determ ned pursuant to
the provisions of section 4 of this act.

Whenever a sentence outside the standard sentence range is inposed,
the court shall set forth the reasons for its decision in witten
findings of fact and conclusions of |aw A sentence outside the
standard sentence range shall be a determ nate sentence ((unless—+t++s

| f the sentencing court finds that an exceptional sentence outside
the standard sentence range shoul d be inposed, the sentence is subject
to review only as provided for in RCW9. 94A. 585(4).

A departure from the standards in RCW 9.94A. 589 (1) and (2)
governing whether sentences are to be served consecutively or
concurrently is an exceptional sentence subject to the limtations in
this section, and may be appeal ed by the offender or the state as set
forth in RCW 9. 94A. 585 (2) through (6).

(T ol Lowi 1 ) : hi ol I

g . I . . " . . . |

A a¥a
Vv v C

be exclusive reasons for exceptional sentences.))
(1) Mtigating Grcunstances - Court to Consider

The court may inpose an exceptional sentence bel ow the standard range

if it finds that mtigating circunstances are established by a

preponderance of the evidence. The following are illustrative only and

are not intended to be exclusive reasons for exceptional sentences.
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(a) To a significant degree, the victimwas an initiator, wlling
participant, aggressor, or provoker of the incident.

(b) Before detection, the defendant conpensated, or nmade a good
faith effort to conpensate, the victimof the crimnal conduct for any
damage or injury sustai ned.

(c) The defendant committed the crinme under duress, coercion,
threat, or conpulsion insufficient to constitute a conplete defense but
which significantly affected his or her conduct.

(d) The defendant, with no apparent predisposition to do so, was
i nduced by others to participate in the crine.

(e) The defendant's capacity to appreciate the wongful ness of his
or her conduct, or to conformhis or her conduct to the requirenents of
the law, was significantly inpaired. Voluntary use of drugs or al coho
i s excluded.

(f) The offense was principally acconplished by another person and
t he defendant manifested extreme caution or sincere concern for the
safety or well-being of the victim

(g) The operation of the nmultiple offense policy of RCW9.94A. 589
results in a presunptive sentence that is clearly excessive in |ight of
t he purpose of this chapter, as expressed in RCW9.94A 010.

(h) The defendant or the defendant's children suffered a continuing
pattern of physical or sexual abuse by the victim of the offense and
the offense is a response to that abuse.

(2) Aggravating G rcunstances - Considered and |Inposed by the Court

The trial court may inpose an aggravated exceptional sentence
wi thout a finding of fact by a jury under the follow ng circunstances:

(a) The defendant and the state both stipulate that justice is best
served by the inposition of an exceptional sentence outside the
standard range, and the court finds the exceptional sentence to be
consistent with and in furtherance of the interests of justice and the
pur poses of the sentencing reform act.

(b) The defendant's prior unscored m sdeneanor or prior unscored
foreign crimnal history results in a presunptive sentence that is
clearly too lenient in light of the purpose of this chapter, as
expressed in RCW9. 94A. 010.

(c) The defendant has commtted nultiple current offenses and the
defendant's high offender score results in sone of the current offenses
goi ng unpuni shed.

SB 5477. SL p. 4
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(d) The failure to consider the defendant's prior crimnal history
which was omtted fromthe offender score calculation pursuant to RCW
9.94A. 525 results in a presunptive sentence that is clearly too
| eni ent.

(3) Aggravating Circunstances - Considered By A Jury - |nposed by
the Court

Except for circunstances listed in subsection (2) of this section,
the follow ng circunstances are an exclusive list of factors that can
support a sentence above the standard range. Such facts should be
determ ned by procedures specified in section 4 of this act.

(a) The defendant's conduct during the comm ssion of the current
of fense mani fested deli berate cruelty to the victim

(b) The defendant knew or shoul d have known that the victimof the
current offense was particularly vulnerable or incapable of resistance
((due to extrene youth, advanced age, disability, or i1}l health)).

(c) The current offense was a violent offense, and the defendant
knew that the victimof the current offense was pregnant.

(d) The current offense was a maj or econonm c offense or series of
of fenses, so identified by a consideration of any of the follow ng
factors:

(1) The current offense involved multiple victinms or nultiple
incidents per victim

(i1) The current offense involved attenpted or actual nonetary | oss
substantially greater than typical for the offense;

(ii1) The current offense involved a high degree of sophistication
or planning or occurred over a lengthy period of tinme; or

(iv) The defendant used his or her position of trust, confidence,
or fiduciary responsibility to facilitate the conm ssion of the current
of f ense.

(e) The current offense was a mmjor violation of the Uniform
Controll ed Substances Act, chapter 69.50 RCW (VUCSA), related to
trafficking in controll ed substances, which was nore onerous than the
typical offense of its statutory definition: The presence of ANY of
the following nay identify a current offense as a naj or VUCSA:

(1) The ~current offense involved at |east three separate
transactions in which controll ed substances were sold, transferred, or
possessed with intent to do so;

p. 5 SB 5477. SL
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(1i) The current offense involved an attenpted or actual sale or
transfer of controlled substances in quantities substantially |arger
than for personal use;

(ti1) The current offense involved the manufacture of controlled
subst ances for use by other parties;

(iv) The circunstances of the current offense reveal the offender
to have occupied a high position in the drug distribution hierarchy;

(v) The current offense involved a high degree of sophistication or
pl anni ng, occurred over a |lengthy period of tinme, or involved a broad
geogr aphi ¢ area of di sbursenent; or

(vi) The offender used his or her position or status to facilitate
the comm ssion of the current offense, including positions of trust,
confidence or fiduciary responsibility (e.g., pharmacist, physician, or
ot her nedi cal professional).

(f) The current offense included a finding of sexual notivation
pursuant to RCW 9. 94A. 835.

(g) The offense was part of an ongoing pattern of sexual abuse of
the sane victimunder the age of eighteen years manifested by nmultiple
i nci dents over a prolonged period of tine.

(h) The current offense involved donestic violence, as defined in
RCW 10. 99. 020, and one or nore of the follow ng was present:

(i) The offense was part of an ongoing pattern of psychol ogi cal
physical, or sexual abuse of the victim manifested by nultiple
i nci dents over a prolonged period of tineg;

(1i) The offense occurred within sight or sound of the victims or
the offender's mnor children under the age of eighteen years; or

(iii) The offender's conduct during the comm ssion of the current
of fense mani fested deliberate cruelty or intimdation of the victim

(i) ((The operation o he— Bl

I . hat is eloarl Leni o il

&y)) The offense resulted in the pregnancy of a child victim of
rape.

SB 5477. SL p. 6
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((H)) () The defendant knew that the victim of the current
of fense was a youth who was not residing with a | egal custodian and the
def endant established or pronoted the relationship for the primry
pur pose of victimzation.

((6M)) (K) The offense was conmtted with the intent to obstruct
or inpair human or aninmal health care or agricultural or forestry
research or comrercial production.

(()) (1) The current offense is trafficking in the first degree
or trafficking in the second degree and any victimwas a mnor at the
time of the offense.

(m The offense involved a high degree of sophistication or
pl anni ng.

(n) The defendant used his or her position of trust, confidence, or
fiduciary responsibility to facilitate the conm ssion of the current
of f ense.

(0) The defendant conmtted a current sex offense, has a history of
sex offenses, and is not anenable to treatnent.

(p) The offense involved an invasion of the victims privacy.

(q) The defendant denonstrated or displayed an egregious |ack of
renorse

(r) The offense involved a destructive and foreseeable inpact on
persons other than the victim

(s) The defendant conmtted the offense to obtain or maintain his
or her nenbership or to advance his or her position in the hierarchy of
an organi zation, association, or identifiable group.

(t) The defendant commtted the current offense shortly after being
rel eased fromincarceration

(u) The current offense is a burglary and the victim of the
burglary was present in the building or residence when the crine was
comm tted.

(v) The offense was conmtted against a |aw enforcenent officer who
was performng his or her official duties at the tinme of the offense,
the offender knew that the victimwas a |aw enforcenent officer, and
the victims status as a |law enforcenent officer is not an el enent of
the offense.

(w) The defendant conmtted the offense against a victim who was
acting as a good sanaritan.

p. 7 SB 5477. SL
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(x) The defendant conm tted the offense against a public official
or officer of the court in retaliation of the public official's
performance of his or her duty to the crimnal justice system

(y) The victims injuries substantially exceed the level of bodily
harm necessary to satisfy the elenents of the offense. This aggravator
IS not an exception to RCW 9. 94A 530(2).

NEW SECTION. Sec. 4. A new section is added to chapter 9.94A RCW
to read as foll ows:

(1) At any tinme prior to trial or entry of the guilty plea if
substantial rights of the defendant are not prejudiced, the state may
give notice that it is seeking a sentence above the standard sentenci ng
range. The notice shall state aggravating circunstances upon which the
requested sentence wll be based.

(2) The facts supporting aggravating circunstances shall be proved
to a jury beyond a reasonable doubt. The jury's verdict on the
aggravating factor nust be unani nous, and by special interrogatory. |If
a jury is waived, proof shall be to the court beyond a reasonable
doubt, unless the defendant stipulates to the aggravating facts.

(3) Evidence regarding any facts supporting aggravating
circunstances under RCW 9.94A 535(3) (a) through (y), shall Dbe
presented to the jury during the trial of the alleged crime, unless the
state alleges the aggravating circunstances listed in RCW9. 94A. 535(3)
(e)(iv), (h)y(i), (o), or (t). If one of these aggravating
circunstances is alleged, the trial court nay conduct a separate
proceeding if the evidence supporting the aggravating fact is not part
of the res geste of the charged crinme, if the evidence is not otherw se
adm ssible in trial of the charged crine, and if the court finds that
the probative value of the evidence to the aggravated fact 1is
substantially outweighed by its prejudicial effect on the jury's
ability to determne guilt or innocence for the underlying crine.

(4) If the court conducts a separate proceeding to determ ne the
exi stence of aggravating circunstances, the proceeding shal
imediately follow the trial on the underlying conviction, if possible.
| f any person who served on the jury is unable to continue, the court
shal | substitute an alternate juror.

(5) If the jury finds, unani nously and beyond a reasonabl e doubt,
one or nmore of the facts alleged by the state in support of an

SB 5477. SL p. 8
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aggravated sentence, the court nay sentence the offender pursuant to
RCW 9. 94A. 535 to a termof confinenment up to the maxi mnum al |l owed under
RCW 9A. 20. 021 for the underlying conviction if it finds, considering
t he purposes of this chapter, that the facts found are substantial and
conpel ling reasons justifying an exceptional sentence.

NEW SECTION. Sec. 5. (1) The sentencing guidelines conm ssion
shall review the sentencing reformact as it relates to the sentencing
grid, all provisions providing for exceptional sentences both above and
below the standard sentencing ranges, and judicial discretion in
sentencing. As part of its review, the comm ssion shall:

(a) Study the relevant provisions of the sentencing reform act,
including the provisions in this act;

(b) Consider how to restore the judicial discretion which has been
limted as a result of the Bl akely deci sion;

(c) Consider the use of advisory sentencing guidelines for all or
any group of crines;

(d) Draft proposed legislation that seeks to address the
[imtations placed on judicial discretion in sentencing as a result of
t he Bl akel y deci sion; and

(e) Determne the fiscal inpact of any proposed | egislation.

(2) The commssion shall submt its findings and proposed
legislation to the legislature no | ater than Decenber 1, 2005.

NEW SECTION. Sec. 6. If any provision of this act or its
application to any person or circunstance is held invalid, the
remai nder of the act or the application of the provision to other
persons or circunstances is not affected.

NEW SECTION. Sec. 7. This act is necessary for the immediate
preservation of the public peace, health, or safety, or support of the
state governnent and its existing public institutions, and takes effect
i mredi atel y.

Passed by the Senate April 14, 2005.

Passed by the House April 12, 2005.

Approved by the Governor April 15, 2005.

Filed in Ofice of Secretary of State April 15, 2005.

p. 9 SB 5477. SL



	Section 1.
	Section 2.
	Section 3.
	Section 4.
	Section 5.
	Section 6.
	Section 7.

